It is expected that a Quorum of the Personnel Committee, Board of Public Works, and Administration Committee
will be attending this meeting: (although it is not expected that any official action of any of those bodies will be
taken)

CITY OF MENASHA
Special Common Council
Third Floor Council Chambers
140 Main Street, Menasha
June 29, 2009
4:00 PM

AGENDA

A. CALL TO ORDER
B. PLEDGE OF ALLEGIANCE
C. ROLL CALL/EXCUSED ABSENCES

D. PUBLIC COMMENTS ON ANY MATTER LISTED ON THE AGENDA
(five (5) minutes time limit for each person)

E. ACTION ITEMS
1. Approval of Release and Settlement Agreement with George A. Whiting Paper
(Recommendation of Utility Commission)
2. Consideration of Change Order of previously approved amenities on Third Street
DOT project (Ald. Pack) (information available at meeting)

F. ADJOURNMENT

"Menasha is committed to its diverse population. Our Non-English speaking population and those with disabilities
are invited to contact the Menasha City Clerk at 967-3603 24-hours in advance of the meeting for the City to
arrange special accommodations."


http://www.cityofmenasha-wi.gov/COM/Clerk/Special_Session_Common_Council/2009/Whiting%20Settlement%20Agr.pdf
http://www.cityofmenasha-wi.gov/COM/Clerk/Special_Session_Common_Council/2009/Whiting%20Settlement%20Agr.pdf

Menasha
1 Utilities

e rowenorcommomry 371 Milwaukee Street = PO. Box 340 - Menasha, WI 54952-0340 + www.menashautilities.com

Date: June 24, 2009
To: Menasha City Council
From: Dick Sturm, Manager of Engineering and Operations

Melanie Krause, Manager of Business Operations

RE: Whiting Release and Settlement Agreement

At the June 24 Commission meeting the Commission recommended the
Whiting Release and Settlement Agreement to the Menasha City Council.
The settlement would come out of the net revenues of the Steam Utility.




RELEASE AND SETTLEMENT AGREEMENT

This AGREEMENT is made this 29th day of June, 2009, by and among the City of Menasha
and the Menasha Utilities Commuission {coliectively "Menasha") and George A. Whiting Paper
Company ("Whiting") (collectively, the "Parties").

RECITALS

Al By written agreement dated October 3, 2008, Menasha and Whiting selected an
arbitrator to arbitrate a dispute regarding claims related to the provision of steam utility service to
Whiting ("Arbitration Claims") under the Parties' Steam Supply Agreement, dated October 20, 2004,
as amended ("Steam Supply Agreement").

B. An arbitration hearing was held on December 30, 2008, and the arbitrator issued a
decision on the Parties' Arbitration Claims on March 16, 2009 ("Arbitration Decision”).

C. Since the Arbitration Decision was issued. the Menasha Utilities Commission has
adopted a resoiution recommending o the City of Menasha Common Council that the Menasha
Steam Utitity cease operating the Menasha steam supply facility ("Steam Supply Facility"), effective
July 3, 2009,

D. Whiting has given notice of its desire to self-supply steam in the second quarter of
2009, and the Parties currently dispute whether Whiting has properly exercised its self-supply right
under Section 4(C) of the Steam Supply Agreement,

E The Parties destre, through a settiement and compromise, to avoid the cost of further
litigation related ¢ the Steam Supply Agreement and/or any future decision by the Menasha
Commeon Council divrecting the Menasha Steam Utility to cease operating the Steam Supply Facility.

AGREEMENT

THE PARTIES AGREE as follows:

1. The *enasha Steam Utility shall cease providing steam service to Whiting under the
Steam Supply Agrecment as of June 30, 2009, which shall be the effective termination date of the
Steam Supply Agreement.

Whiting's faciiity ¢=d the Steam Supply Facility. Such physical separation shall be at the vault
located on Menash property.  Whiting shall own and be responsible for the operation and
maintenance ol all stzam-related equipment that is localed on Whiting's property. Menasha shall not
remove any equipment focated on Whiting's property.

2 Merrzsha shall work with Whiting 1o establish a physical separation: between

3 Menasha shall provide Whiting a credit in the amount of $142 203 10 ("Settlement
Amount”) to be applied e any and all current and future charges for steam service provided Lo
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Whiting by the Menasha Steam Ultility. If and when all charges for steam service are paid in full by
such crediting, Menasha shall then pay any remaining Settlement Amount ("Remainder Payment™)
directly to Whiting, . Menasha shall make any Remainder Payment (o Whiting within twenty (20)
days afier the final steam bill has been credited.

4 The Parties shall seek a stay of the currently pending proceedings to confirm and
vacate the Arbitration Decision for a reascnable period of time to aillow the Parties to perform their
obligations under this Agreement, but in no event for a period of less than two months. Once
Menasha has performed all of'its obligations under this Agreement, the Parties shali move Lo dismiss
the proceedings, with prejudice. The parties acknowledge that the Arbitration Decision, therefore,
shall have no legal force and effect and may not be used for res judicata or coilateral estoppel
purposes.

5. ‘Whiting releases Menasha from any claim, demand, obligation or liability arising out
of or relating to the Steam Supply Agreement, the cessation of steam service to Whiting, or the
matiers alleged or that could have been alleged in the arbitration, or relating in any way to the Steam
Supply Facility. It is the intent of the Parties that all of Whiting's claims against Menasha, known or
unknown, relating o any way to the Steam Supply Agreement or the Steam Supply Facility are
settled and refeased. This release extends to the City of Menasha, its departments, its presently
- elected or formerly elected or appointed officials, izcluding without limitation the members of the
Common Council, the members of the Menasha Utilities Commission, the Mayor, the former Mayor,
and all employees, former emplovees or agents of the City or its depariments.

6. Menazsha releases Whiting fromany claim, demand, obligation or liability ansing out
ofor relating to the Steam Supply Agreement, the matters alleged or that could have been alleged in
the Arbitration. or relating in any way to the Steam Supply Facility. 14 1s the intent of the Parties that
all of Menasha's claims against Whiting, known or unknown, relating in any way to the Steam
Supply Agreement, the Steam Supply Facility, or the cessation ol steam purchases by Whiting are
settied and released. This release extends to Whiting, its officers, directors, agents and all employees,
including former employees.

7. Nothing herein shall be deemed an admission of any Lability or wrongdoing on the
part of either Menasha or Whiting with respect to the Arbitration Claims or any other claims of the
Parties against each other, known or unknown, relating to the Steam Supply Agreement, the Steam
Supply Facility, or the cessation of steam supply service 10 Whiting. The Parties expressly
understand and agree that this is a settlement and compromise intended in part to avoid the cost and
expense of any further litigation or court action.

8, This Agreement comtains the entire agreement between the Parties with respect to the
subject matter of this Agreement. The recitals stated above are incorporated (nto and form part of
this Agreement,
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9, This Agreement shall be governed by and construed in accordance with the laws of

the State of Wisconsin.
George A. Whiting Paper;ggmy
sy Unald

[1s Authorized Represenm

City of Menasha

By:

lts Authorized Representative

Menasha Utilities Commuission

{1s Authorized Representative
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